that, the intake and return airways which were safe
to travel when inspected 4/21/86 showed no evidence
that examinations have been being [sic] made. Last
date observed in the return airways was September 1985.

The cited standard, as relevant hereto, provides as
follows:

. . . examinations for hazardous conditions,
including tests for methane, and for compliance
with the mandatory health or safety standards,
should be made at least once each week by a certi-
fied person designated by the operator , . . insofar
as safety considerations permit, abandoned
areas. . . . The person making such examinations
and tests shall place his initials and the date and
time at the places examined, and if any hazardous
condition is found, such condition shall be
reported to the operator promptly. Any hazardous
condition shall be corrected immediately. . . The
record of these examinations, tests and actions
taken shall be recorded in ink or indelible pencil
in a book approved by the Secretary kept for such
purpose in an area on the surface of the mine
chosen to minimize the danger of destruction by
fire or other hazard, and the record shall be open
for inspection by interested persons.

It is undisputed in this case that the cited areas were
indeed "abandoned areas" within the meaning of the cited
standard.  The parties disagree however concerning whether
"safety considerations permitted]" the examinations in the
abandoned areas at issue.  The Secretary argues that safety
considerations did in fact permit such examinations and
Consol argues that safety considerations did not permit such
examinations.

The testimony of Inspector Lynn Workley of the Federal
Mine Safety and Health Administration (MSHA) is inconsistent.
On the one hand Workley testified that he walked, along with
a representative of the mine operator, Don Morrison and a
union representative, some 2 thousand feet into the abandoned
area, and that it was not unsafe.  On the other hand Workley
maintained that it was hazardous for anyone to proceed in
that area because of the likelihood of fatal roof falls from
"bad roof" and the possiblity of a trolly wire in the
abandoned area becoming energized and causing a fire.

Mine Superintendant Joseph Pride agreed that the
abandoned area was unsafe.  According to Pride the cited area
had been abandoned 5 years before and had not been inspected
under the provisions of the cited regulation because it was
deemed to be an unsafe area.
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